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Note From President

Dear Members,

This is the second newsletter for 2014, This issue contains interesting and
informative articles and covers the events orgar ised and/or participated by MIAID

since April 2014

Contents

Time has just flown by.

After an eventful year, we bade farewell to Kevin Prakash, Ow Sau Pin, A.
Mahadevan and Ooi Hugy Min as their term in Council ended in May 2014. At the Note From President
Annual General Meeting (AGM) in June 2014, we welcomed Sudharsanan
ta Kaur, Joshua Chong Wan Ken, S. Shantt i and Lynnda Lim RAIF Conference 2015
olected into Council. Council also welcomed Karen Ng Gek

Thillainathan, Ranje

Mee Wan who were

Suan, who was co-opted at our Council meeting in August 2014, . y s
Lialody P ur Council meeting in AUGU Article: Ethical Concems in

Kuala Lumpur Regional Relation to Arbitrators' Fees 4

In April 2014, MIArD had the honour of collaborating with the
Centre for Arbitration (KLRCA) in organising a seminar on Ethics in International
1. MIAD had the privilege of collaborating with the Society of Article: The New Show In Town 8

Arbitration. In July 201:
inting the inaugural Annual Law Review. |

Construction Law, Malaysia (SCL) In prest
car aly say oth collaborations were successful and we ok forward 1 t : i
‘ in saf .I/I sy :x it b MI ollaborations were successiul and we look forward (0 Article: Setting Aside of
urther collaborations in future. " .

F collaborations i 181 Awards: Public Policy & Rules
We have continued with our series of “after-we k" evening talks by inviting eminent of Natural Justice
eakers to share their wealth of ke owledge and experience on a diverse range of

*
This has become a regular feature ol MIAD, for the Past Events

continuous davelopment and er richment of our memuoers.

topics with our memuoers

There are many exciting events lined up In January 2015, we will be having the Upcoming Events

Membership Upgrade Course for Associates who are aesirous of making ¢

themselves aligible to be Members of MIAD. | am proud to announce that MIATD New Members / Upgrade
tutes Forum (RAIF) Conference in 2015, for Session May 2014

to October 2014

will be hosting the 9th Regiorn: I Arbitral Insti
Onca again, | encourage all members 10 play an active role in the activities of MIATD
of putting MIArb on the map ¢ f the arbitration circle,

poth domestically and internation: iy, With the contribution of all our members, we
can take MIAID 1o the next level

nd to support its endeavours

Lam Ko Luen

Prasident

Editor: Victoria Loi Tien Fen
Senior Associate
Shook Lin & Bok, Kuala Lumpur

Contributors: Ranjeeta Kaur
Nick Powell
Ir, Lai Sze Ching
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Gives you the what, how and why
of the law.

Geta FREE
trial today!

Whatis Lexis PSL.

An authoritative online tool developed by ¢

xperts to aid legal practitioners and /r
professionals in their myriad of challenges faced in contemporary legal
practice. Uniquely designed by practice area, you can work more efficiently Topic Range of Arbitration Module

= advice with confidence. Through Lexis PSL, you can access - Arbitration under th arbitration Act 1996

- Institutional and ad hoc arbitration

- International arbitration

- Practice notes - Integrated forms - Industry- specific arbitration
- i - Legal analysis an

Checklists g ysis and news \
- Precedents and drafting notes

Sample of Arbitration Module

LexisNexis" services Whatsnew ¥  DarrenBooth v  Contactus  Help  Sign out

Lexis’PSL ARBITRATION

View topics »

PSL home | Arbaraton | Arbitration under the Arbitration Act 1996; The tribunal

The tribunal

@ Read Overview

_+ Practice Notes (9) View all -~ Precedents (22) View all
Choosing your tribunal Letter to opponent initiating appointment of
This Practice Nota s ' practcal tips about how 1o <f the nght pocpie 1o sole arbitrator—exchange of lists

This 15 a precedant letter from ona party 1 s oppor

Latng the appointment of a Whrator by the exchange

{ 1t
» Cases (16) View all ” News (27) View all

Rio L Navegacao SA. The Leunmdas D [1985) 2 Perceptions of arbitration—parties versus arbitrators
All ER 796 Artitraton anatysis. How might s ol Vor
[2004] All ER (D) 419 (May) ‘: " "R . : ' =
"

i Procedure Rules (2) ' showing all @ Legislation (6) showing al

\ CPR 62 Arbitration Act 1996, x5 1, 15, 16,17, 18, 21, 22, 29 J

For more information, kindly contact our Helpdesk:

Singapore Malaysia
= Tel: (65) 6349 0110 Tel: 1800 88 8856
® . . Email: help.sg@lexisnexis.com Email: help.my®@lexisnexis.com
I_eX I S N eX I S * Twitter: @HelpLNSG Twitter: @HelpLNMY
FB: Facebook.com/LexisNexisSingapore FB: Facebook.com/LexisNexisMalaysia

URL: www.lexisnexis.com.sg URL: www.lexisnexis.com.my
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9th RAIF
Conference
2015

The Malaysian Institute of Arbitrators
(MIArb) is proud to be the host of the
9th Regional Arbitral Institutes Forum
(RAIF) Conference to be held in Kuala
Lumpur in 2015.

RAIF is a regional arbitral body esta
greater cooperation amongst the arbitral organis

blished in 2007, to foster

tions in the

region and to promote awareness and education in arbitration.
The current member organisations of RAIF are MIArD, the Institute
of Arbitrators & Mediators Australia (IAMA), the Arbitratior
Association of Brunei Darussalam (AABD), the Hong Kong
Institute of Arbitrators  (HKIArD), the Singapore Institute  of
Arbitrators (SIArD), the Philippine Institute of Arbitrators (PIArb) and
the Indonesian Arbitrators Institute (IArbl).

The Conference

The key event of AIF is its annual conference, which its memioer
organisations take turns and pride to host. The inaugural RAIF
Conference was u-’;\cl in Singapore in zUU/‘ followed by Brunei
in 2008, Hong Kong in 2009, Malaysia in 2010, Indonesia in
2012 and The Philippines in 2013.

SIArb hosted the 8in RAIF Conference in 2014 (see inside, pages
18 and 19).

More details about the 9th RAIF Conference will be available on
our website: wvw«.rrnarb.com
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Ethical Concerns
in Relation to
Arbitrators’ Fees

by Ranjeeta Kai
LL.B., LL.M, DpICA (CIA), FCIAD, FMIAD
Honourary Treasurer, MIATD

kaur.ranjeeta@gmail.com

Introduction the cancellation and whether anything could be

done to mitgate the co linked to the

rey ften  thar not, the 1‘5“.4\ o Of
i ; ; cancellation (i.e. whether the arbitrator could have
dministrative fees alone makes ad hoc , ‘ ¥
e ; : " adjusted his or her work to avoid imposing a
roitrations a popular cnoice and nere, ine

cancellation fe

of arbitrators are fixed by the arbitrators

themselvas, While the main terms of fees are always i ; i
: It is not unreasonable for arbitrators to  fees
igreed upfror ther a ts may not be agreed or y 3 . ‘
‘ ‘ for hearings cancelled. The problem that usually
i pated ur | rops up along the wa I ¢ ' . M
; anses in ad hoc arbitration is that unless agreed,
i Nl ne arpitration pr

it is difficult to substantiate the arbitrator's

; ; antittement to cancellati f he arbitr:
Questions like, “what Iif arbitrators seek to charge T ) canceliation The arbitrator

4 may be obliged to show that he or she could not
tion fees for the opportunity cost of hearing /' J 10W he or she could no
& i reschedule other worlk te e o ollati
Jates cancelled at short notice” and “to what extent hedule other work 1o fit into the cancellation
, 3 A ; eriod, Cancellation at a “"short notice" is
we arbitrators obliged to give a breakdown when ||‘ ' 2, el b eliorl GO S @
‘ R different issue altogether, although it is arguable
they request a deposit from parties against their i ) ; ugh it is arguable
i y p . as (o wvhat  constitutes  "short - notice"
es”’, are matters concerning arbitrators’ ethical i ‘ ! ¢
; : ) N, Cancellations with l2ss than one week's notice
ards parties. These inadvertently pose

may amount {0 “short notice™ and as such likely

1S risk factors in the event they are not done o -
) to incur costs as it is not possible for the arbitrator
handied In a proper manner. , o
to slot in alternative work, What constitutes “short
. notice” is ultimately a questic of magnitude
rnsing number of cases brought aganst ) lItimately a question of magnitude.

¥ ; There is no hard and fast rule. It is a question
vhitrators in relation to excessive fees being charged ISR st rule. Itis a question of
i . . what is reasonable in the circt lances
dent of this issue needing greater attention, wvhat is reasonable in the circumstances.

| The question is: can the parties in arbitration be
The Issues | made to bez

s are provided for in the arbitration agreement,

r cancellation fees? If cancellation

hat are the ethical I
then arguably there is no problem. The problem

The root question here is, “Wi

obliaations of arbitrators In relation to fees in ad hoc
rhitrations?” This article will examine the following arises when cancellation fees are not set out in

two key issues in an attempt to answer the question. | Witing.

(1) Cancellation Fees (2) Breakdown of Fees

Imoosing fees for the cancellation of hearing is not A breakdown of fees is usually applicable if the

arbitrator charges fe

ncommon in arbitration. The matters to consider } based on a cost per unit
before this is done are, the notice period given for [ tme.

I

|



Generally, arbitrators are hesitant o show a

preakdown for hours  spent on  perusing

documents and writing awards as this mignt
inclirectly reflect on competency. Further, charging
for an excessive number of hours in deliberating
and writing an award could expose an arpitrator
as being unethical in carrying out his or her
obligations. However, in writing an award, the
arbitrator not only has to read and digest the
submissions from both parties, he or she has a
duty to write a cogent, complete, final and
enforceable award. Itis difficult to limit such a task
to a fixed number of hours. Ultimately, whether an
arbitrator has unfairly charged time to a matter
depends on the complexity of the issues. A fairly
would be to require the

tfransparent pProcess
arbitrator in an ad hoc arbitration to produce a
timesheet for time spent like the praclice
implemented by the Singapore  International

Arbitration Centre (SIAC).

Taking an advance or deposit is an element of

securing arbitrators' fees, Generally, this is a sum
paid at the beginning of the arbitration and paid

to the arbitrator as earmed. It should be placed

t's account

into a trust or separate CI and

withdrawals should be completely itemised and
explained in writing to the parties in arbitration. A
good practice arbitrators may follow, other than
itemising withdrawals, is to provide an accurate
hreakdown of hours spent and return any excess

promptly to the parties,

The issue of fees in ad hoc arbitrations tends to

exacerbate when the 36 structure IS on an

hourly basis. It is recommended that
contemporaneous recording of time and periodic

biling that accounts for work done and fe
eamed are practised diligently. Keeping of "time

shie

sts" recording accurate descriptions of work

ven if the work is not nourly

done and time units (g
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explaining the work

kept,

driven) would be nhelpful in

done, if required. If pr accounts are

arpit

What can be done to
address these Issues?

(1) Adopt Institutional Rules

ar rules for ad hoc arbitrations are
Rules  ("UNCITRAL

axecute

Arbitration

without reference to

are not subject to any
¢ iC by an arbitral
nstitution. As UNCITRAL is not an arbitral institution,
the UNCITRAL Rules are

lesigned with international disputes in

tration

used in ad hoc arbitrations

nd were

mind. There are no special provisions in the
UNCITRAL Rules relating to administrative services
or fee schedules.

Under the UNCITRAL Rules, the arbitral tribunal

ich shall be re

1sonaple in amount,

g feas

into account the amount in dispute, the

plexity of the subject-matter, the time spent by

the vhitrators  and  any  other  relevant

stances of the case. In this task, the arbitral

ssisted by an appointing authority.

tribunal may be

It should be noted that it is possible to have a

fifferent institution as an appointing authorty when
1 hoc arbitration rules such as the
UNCITRAL Rules. Institutions such as the Hong

Kong Intermational Arbitration Centre (HKIAC) and

using any

SIAC allow the to adopt the use of the

UNCITRAL Rules in their arbitration proceedings.

parties

On the other hand, for arbitrations administered by
the London Court of Intermational Arbitration under
the UNCITRAL Rules

greed by the part

or other ad hoc rules or

as to the arbitration,

procedures

{ arel
' i
rvecd '
'
' t il & 1
! ] re NG
) ’ f i, foer ut
¢ i ' wery el preparaton L
' ety Fauls 1o by [o8]
! /

there is a separate Schedule of Costs' effective
since 1 January 2014.

Inad hoc arbitrations, where there is no agreement
as to the institutional rules and appointing body, the
parties may, via a tripartite agreement, provide for
ar institution to be followed or
applied. Ad hoc arbitrations that are conducted
of an appointing and
authority are subject only to the

the rules of a part

without the benelfit
administrative
parties' arbitration agreement and applicable
national arbitration legislation. In other words, the
ies run the arbitration themselves together with
the arbitrator(s).

par

W

The "Ethics Standards for Neutral Arbitrators in
Contractual Arbitration” (adopted by the Judicial
Council of California, United States of America)
have a very apt provision” which could be used as
a guide by arbitrators to avoid issues relating to

conduct and ethics.

(2) Agree on Fees in Writing

arbitrator may take advantage by imposing
high charg

. One way this may be controlled s if
the: arbitrator's charges are put down in writing.

For example, parties are less likely to begrudge
arbitrators for imposing cancellation charges  if
these were properly spelt out in the terms of
appointment. However, more often than not, many
details preceding the basic fees are not dealt with
until they materialise.

Parties to an arbitration may desire for all possible
billable events to be put in writing beforenand to
avoid being caught by surprise later and to limit
cost exposure. It is also usually coupled with the
fear that parties may have of arbitrators that once
they have been appointed, will abuse their rights
when it comes o their fees.

SO
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The rising number of cases brought
against arbitrators in relation to excessive
fees being charged is evident of this issue
needing greater attention.

In light of this, there should be a written
agreement covering all terms. To the extent that
all terms are not fully stated, the effect would be
same as not having an agreement.  For
parties have agreed to a
such as cancellation fees, but
When this
happens, parties should be open to curing the
omission. The American Arbitration Association's
(AAA) position on this point” is that the arbitrator
has no right to insert the new term without the
agreement of the parties.

the
example,
particular term,
omitted it from the fee agreement,

could

Though the importance of the matter (e.g. the
amount of the claim, whether the respondent has
delivered his defence and the amount of counter-
claim, if any) might be known to the arbitrator(s),
it might not be easy for arbitrators to foresee the
amount of time (for travelling, hearing dates etc.)
and work demanded from them at the time of
appointment.  As such, covering all terms
conceming the arbitrators’ fees may seem
impossible, but nevertheless one should not be
deterred from doing so. A good practice for
arbitrators thus would still be to spell out their
terms of appointment including their fees in a

manner as thorough as possible.

Conclusion

Setting, documenting and communicating the
fees are of paramount importance. As seen from
above, a good practice for arbitrators in ad hoc
arbitrations is to adopt a standard practice of
including provisions for scheduling of fees and to
get parties’ consent at the beginning of the
arbitration. This would be bengficial to the
arbitrator as well as the parties.

Generally, many perceive arbitrators' fees as
being too expensive. Se
very beginning and having every billable item
documented and communicated to the parties
from time to time would benefit the arbitrator and
serve as a safequard in the event his or her fees
are challenged. To the parties, this diminishes any

surprise elements in the arbitrators’ fees as they
are kept reasonably informed throughout the

process.

etting out the fees at the

As we are all aware, there appears to be a recent
increase in dissatisfaction concerning
excessive arbitrators' fees. The many cases
decided on the point where parties
challenged arbitrators' fees
growing problem. Adopting some  of
recommendations above may minimise ethical
concems about arbitrators' fees, particularly in ad
hoc arbitrations. m

client

nave
reflect this as a
the

Caren VIl of the AAA Code of EtHics k r Artatrators in Comercial Disputes (Carcns of Ethes for Artitrators)
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The New Sh
In Town

by Nick Powell
BEng(Hons), LLB(Hons), DipArb, MICE

Director, Ax

nick@axmco.c
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So whilst no siege was exactly the same (each
depended on the strength and preparation of the
attacker, but equally upon resolve  and
preparation of the besieged) they did tend to
proceed by a conventional set of Siege Rules.

the

Arbitration and dispute practitioners have not
hasitated to learn from such tactics. The rules are
now called something a little different, but the
analogy for preparation (offensive and defensive)

including  the tunneling, undermining  and
counterattacking still holds true.
Equally, arbitration is, for most parties, not their

preferred choice of method to settle matters. |t
requires a massive investment in manpower, time
and money that most parties prefer to spend
elsewhere. Some parties simply don't have the ability
to mount, sustain or defend a siege. Hence
arbitration,  like medieval siege, is amost
invariably the result of other settliement or domination

the
tactics not having worked.

The Chinese millitary strategist, Sun Zhu, observed
that you should only lay siege to a city when other
oplions are not available. Arbitration (and formal
litigation) is, for most parties, the option they take
when no other exists.

Increasingly, parties to a dispute have felt that there
should be other options for a binding (albeit usually
a non-permanently binding) decision to be made by
an independent third party. Typically the dispute
system adopted is adjudication in some form. The
UK enacted legislation in 1996, with Singapore
enacting theirs in 20057,

1 The: Housiney Grants Regeneraton and Construction Act 1995
o Buddireg and Constraction Industry (Secunty of Payment Act) 2004

1 Construction Inchustry Payment and Adudication Act 2012 (CIPAA)

| think | will
like CIPAA. It
brings with it
options that
were not
available
before. But it
would also
bring change.

The New Show in Town
Malaysia has enacted its own legislation that came
into force this year”. As the new show in town, it wil
take some time to bed in. It is not yet clear how far
the boundaries will extend or how heavily the
jurisdictional fences will be tested. For instance, how
many of the usual suspects (prolongation, delay and
disruption, acceleration, escalation, extension of
time, liquidated damages, general damages, special
damages and the like) will become proforma
Payment Dispute issues coversed by CIPAA? Equally
to what extent will construction related businesses,
however tenuous that relation, be able to avail
themselves of the legislation?

My suspicion is that there exists more than sufiicient
talent within the Malaysian dispute industry to place
CIPAA as a very wide raging adjudication tool that
will be able to cater for most, if not all, major
construction related disputes about time and money.
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